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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION
STATE OF LOUISIANA ET AL CASE NO. 6:22-CV-00885
VERSUS | JUDGE ROBERT R. SUMMERHAYS
CENTERS FOR DISEASE CONTROL & MAGISTRATE JUDGE CAROL B.
PREVENTION, ET AL WHITEHURST
MEMORANDUM RULING

Twenty-four states (the “Plaintiff States”) brought the present action seeking to enjoin the
Centers for Disease Control (“CDC”) from terminating the COVID-related restrictions | on
immigration enacted by the CDC pursuant to its authority under Section 265 of Title 42. They
contend that the CDC’s decision to terminate its Title 42 rules violates the Administrative
Procedure Act (“APA”). They contend that the CDC failed to consider the effects of a Title 42
termination on immigration enforcement and the states. The instant matter before the Court is the
Plaintiff States’ Motion for Preliminary Injunction [ECF No. 13]. The Court held a hearing on the
parties’ legal arguments on May 13, 2022. The parties did not request an evidentiary hearing, but
instead rely on the evidence previously filed into the record. The Court has considered the record,

the parties’ arguments, and rules as follows.

I.
FINDINGS OF FACT

A. The CDC’s Title 42 Orders.

1. The Public Health Services Act, 42 U.S.C. § 265 (referred to as “Title 427),
empowers the CDC to enter appropriate regulations limiting immigration to combat the spread

of serious communicable diseases:
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Whenever the [Director of the CDC] determines that by reason of the existence

of any communicable disease in a foreign country there is serious danger of the

introduction of such disease into the United States, and that this danger is so -

increased by the introduction of persons or property from such country that a

suspension of the right to introduce such persons and property is required in the

interest of the public health, the [Director of the CDC], in accordance with
regulations approved by the President, shall have the power to prohibit, in

whole or in part, the introduction of persons and property from such countries

or places as he shall designate in order to avert such danger, and for such period

of time as he may deem necessary for such purpose.

2. On March 20, 2020, in response to the COVID-19 pandemic, the U.S. Department
of Health & Human Services (“HHS”) issued an Interim Final Rule (“IFR”) amending the
applicable regulations to create “an efficient regulatory mechanism to suspend the introduction
of persons” to prevent COVID-19 spread into the U.S.! In doing so, the CDC invoked the good
cause exception to the APA, citing “the national emergency caused by COVID-19.”* However,
the CDC expressly invited “comment on all aspects of this interim final rule, including its
likely costs and benefits and the impacts that it is likely to have on the public health[.]”

3. After receiving 218 comments during the 30-day comment window that closed
April 24, 2020, the CDC published a final rule September 11, 2020. That rule “establishe[d]
final regulations under which the [CDC] may suspend ... the introduction of persons into the
United States for such period of time as the Director may deem necessary to avert the serious
danger of the introduction of a quarantinable communicable disease into the United States.”*

This Final Rule became effective October 13, 2020 (CDC’s collective policies of excluding

aliens are hereinafter referred to as the “Title 42 Orders.”)

1 85 Fed. Reg. 16,562.

2]d. at 16,565.

31d.

485 Fed. Reg. 56,424, 56,424, 56,448 (Sep. 11, 2020) (codified at 42 C.F.R. § 71.40).
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4. Concurrently with the March 2020 IFR, the CDC Director issued an order
suspending the introduction into the United States of all “persons traveling from Canada or
Mexico,” except for “U.S. citizens, lawful permanent residents, and their spouses and
children,” and other limited exceptions® (the “March 2020 Order”).

5. The March 2020 Order provided that it would expire after 30 days unless renewed.’
In May, the 30-day renewal requirement was abandoned and instead replaced with a méndatory
review of the policy’s continued necessity every 30 days.” In other words, the order would no
longer automatically expire.

6. When the Final Rule became effective, CDC issued a new order, the “October 2020
Order.”® The October 2020 Order was “substantially the same as” prior orders, was subject to
30-day periodic reviews, and was to remain in force until CDC had “publish[ed] a notice in
the Federal Register terminating this Order and its Extensions.”®

7. On July 19, 2021, CDC issued a new order excepting unaccompanied children (the
“July 2021 Order”).!® The CDC subsequently suspended the October 2020 Order and
incorporated by reference the July 2021 Order excepting unaccompanied children (the “August
2021 Order”).!! That order stated that “the ﬂoW of migration directly impacts not only border
communities and regions, but also destination communities and healthcare resources of

both.”12

5 85 Fed. Reg. 17,060 (Mar. 26, 2020)

6 It was renewed in April and May of 2020. See 85 Fed. Reg. 22,424, 22,427 (Apr. 22, 2020); 85 Fed. Reg. 31,503
(May 26, 2020).

785 Fed. Reg. 31,504.

8 85 Fed. Reg. 65,806, 65,807, 65,810, 65,812 (Oct. 16, 2020).

°Id.

10 86 Fed. Reg. 38,717 (July 22, 2021).

1186 Fed. Reg. 42,828 (Aug. 5, 2021).

1286 Fed. Reg. 42,828, 42,835 (Aug. 5, 2021).
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B. The Exceptions to the CDC’s Title 42 Orders.

8. The August 2021 Order, like the prior Title 42 Orders, includes an exception for
“[plersons whom customs officers determine, with approval from a supervisor, should be
excepted from this Order based on the totality of the circumstances, including consideration of
significant law enforcement, officer and public safety, humanitarian, and public health
interests. DHS will consult with CDC regarding the standards for such exceptions to help
ensure consistency with current CDC guidance and public health recommendations.”!?

9. According to Blas Nufiez-Neto, the Acting Assistant Secretary for Border and
Immigration Policy at the Department of Homeland Security, the exception cited above has
been used throughout the course of the pandemic in order to apply the normal Title 8
immigration enforcement procedures, rather than the Title 42 Order to certain situations.!*

10. As to the individuals processed as exceptions from the Title 42 Orders during the

* first quarter of 2022, “655 out of 745 (88%) single adults from Northern Triangle countries
who have been processed for expedited removal in the first quarter of this fiscal year have
already been removed or are in the process of being removed. Seventy-two percent (537 out of
745) of single adults from the Northern Triangle processed for expedited removal in the first
quarter of 2022 did not claim a fear and were subject to removal directly from CBP custody;
another 16% (118 people) claimed fear of torture or prosecution, were detained by ICE as they
went through the credible fear interview process, and were found not to have a credible fear
and subject to removal. Just 90 out of 745 (12%) were referred for full removal proceedings

under Section 1229a of Title 8 of the U.S. Code.”!?

13714
14 Declaration of Blas Nufiez-Neto, § 6, Exhibit A to ECF No. 27.
15 14 at  18.
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C. The CDC’s Termination Order.

11. On February 2, 2021, President Biden signed Executive Order 14010, in which he
ordered that “[t]he Secretary of HHS and the Director of CDC, in consultation with [DHS],
shall promptly review and defermine whether termination, rescission, or modification of the
[Title 42 orders] is necessary and appropriate.”!$

12.On March 11, 2022, CDC issued a new order (the “March 2022 Order”)
superseding the August 2021 Order.!” The March 2022 Order apparently was issued in
response to litigation in Texas challenging Defendants’ practice of not applying Title 42 to
unaccompanied alien children (“UAC”).!8 The March 2022 Order found that suspending entry
of UACs was “not necessary to protect U.S. citizens.”"

13. On April 1, 2022, CDC Director Walensky issued the Order Under Sections 362 &
365 of the Public Health Service Act?® (“Termination Order”). The Termination Order claimed
that it was “not a rule subject to notice and comment under the Administrative Procedure
Act.”? Tt did so on two stated bases: the “good cause” and “foreign affairs” exceptions of 5
U.S.C. §§ 553(a)(1) and (b)(3)(B).*

14. With regard to the “good cause” exception, the Termination Order states that:

This Termination, like the preceding Orders issued under this authority, is not a rule

subject to notice and comment under the Administrative Procedure Act (APA).

Even if it were, notice and comment are not required because there is good cause

to dispense with prior public notice and the opportunity to comment on this

Termination. Given the extraordinary nature of an order under Section 265, the
resultant restrictions on application for asylum and other immigration processes

16 86 Fed. Reg. 8,267 (Feb. 5, 2021).

17 87 Fed. Reg. 15,243 (Mar. 17, 2022).

18 See Texas v. Biden, 21-cv-00579 (N.D. Tex.).
1987 Fed. Reg. 15,245.

20 87 Fed. Reg. 19,941 (Apr. 6, 2022).

21 87 Fed. Reg. 19,941 (Apr. 6, 2022).

2
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under Title 8, and the statutory and regulatory requirement that an CDC order under
the authority last no longer than necessary to protect public health, it would be

- impracticable and contrary to the public interest and immigration laws that apply
in the absence of an order under 42 U.S.C. § 265 to delay the effective date of this
termination beyond May 23, 2022 for the reasons outlined herein. As explained,
DHS requires time to institute operational plans to implement this order, including
COVID-19 mitigation measures, and begin regular immigration processing
pursuant to Title 8. In light of the August Order’s significant disruption of ordinary
immigration processing and DHS’s need for time to implement an orderly and safe
termination of the order, there is good cause not to delay issuing this termination or
to delay the termination of this order past May 23, 2022.2

15. As to the foreign affairs exception, the Termination Order states only that “this
Order concerns ongoing discussions with Canada, Mexico, and other countries regarding
immigration and how best to control COVID-19 transmission over shared borders and
therefore directly ‘involve[s] ... a... foreign affairs function of the United States;’ thus, notice
and comment are not required.”?*

16. The Termination Order states that the CDC’s decision to issue the Order is based
on its determination that “although the implémentation of the CDC Orders to reduce the
numbers of noncitizens held in congregate settings in POEs and Border Patrol stations has been
part of the layered COVID-19 mitigation strategy used over the past two years, less
burdensome measures are now available to mitigate the introduction, transmission, and spread
of COVID-19 resulting from the entry of covered noncitizens.”?

17. The implementation date of the Termination Order is May 23, 2022. The purpose

of this delay is to “give DHS time to implement additional COVID-19 mitigation measures.”?°

BId
24 Id. (footnote omitted).
BId.
%6 ]1d.




Case 6:22-cv-00885-RRS-CBW Document 90 Filed 05/20/22 Page 7 of 47 PagelD #: 3771

D. The Plaintiff States File Suit.

18. On April 3, 2022, the states of Arizona, Louisiana and Missouri filed a Complaint
for declaratory and injunctive relief against the Centers for Disease Control & Prevention,
Rochelle Walensky, U.S. Department of Health & Human Services, Xavier Becerra, U.S.
Department of Homeland Security, Alejandro Mayorkas, U.S. Customs & Border Protection,
Chrfstopher Magnus, U.S. Immigration & Customs Enforcement, Tae Johnson, U.S.
Citizenship & Immigration Services, Ur Jaddou, U.S. Border Patrol, Raul Ortiz, U.S.
Department of Justice, Merrick Garland, Executive Office of Immigration, David Neal, Joseph
R. Biden, Jr.,?’ and the United States of America (“Defendants™). 28

19. On April 14, 2022, a First Amended Complaint*® was filed to include an additional
eighteen (18) states.>®

20. OnMay 5,2022, a Second Amended Complaint®! was filed to include an additional
three (3) states.’?> The States of Arizona, Louisiana, Missouri, and the twenty-one (21)
additional states added to the case are referred to collectively as the “Plaintiff States.”

21. The Plaintiff States seek to enjoin the implementation of the Termination Order
issued by Defendants.

22. On April 14, 2022, the Plaintiff States filed a Motion for Preliminary Injunction.*?

27 All individuals are sued in their official capacities.

2 ECF No. 1.

2 ECF No. 10.

30 The First Amended Complaint was filed by the States of Arizona, Louisiana, Missouri, Alabama, Alaska, Arkansas,
Florida, Georgia, Idaho, Kansas, Kentucky, Mississippi, Montana, Nebraska, Ohio, Oklahoma, South Carolina,
Tennessee, Utah, West Virginia and Wyoming.

31 ECF No. 44.

32 The Second Amended Complaint added North Dakota, Texas, and Virginia as plaintiffs.

33 ECF No. 13.
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'23. On April 21, 2022, the Plaintiff States filed a Motion for Temporary Restraining
Order.**

24. The Court issued a Temporary Restraining Order®® (“TRO”) on April 27, 2022,
designed to maintain the status quo and prohibit the Defendants from beginning to implement
the Termination Order prior to its stated implementation date of May 23, 2022.

25. On May 11, 2022, the Court entered an Order*® which extended the TRO until the
earlier of (1) this Court’s decision on the Motion for Preliminary Injunction, or (2) May 23,
2022.

E. Impact of the Termination Order on Immigration.’”

26. The Plaintiff States contend that the Termination Order will result in a surge of
border crossings, and that this surge will result in an increase in illegal immigrants residing in
the states.*® They also contend that the transition back to immigration enforcement under Title
8 will result in an increase in immigration “parolees” in the Plaintiff States.*

27. The Termination Order states that “CDC recognizes that the Termination of the
August Order will lead to an increase in the number of noncitizens being processed in DHS
facilities which could result in overcrowding in congregate settings. Moreover, DHS projects,
based on available intelligence as well as seasonal migration patterns, an increase in encounters

in the coming months, which could lead to further crowding in DHS facilities.”*

34 ECF No. 24.

35 ECF No. 37.

36 ECF No. 60. :

37 The evidentiary requirements for a preliminary injunction under Rule 65 of the Federal Rules of Civil Procedure
are more relaxed than the evidentiary standards required to prevail at a trial on the merits. An application for a
preliminary injunction may be supported by affidavits and evidence that is otherwise inadmissible at a trial on the
merits. 11A Wright & Miller. Fed. Prac. & Proc. § 2949 at 237-38 (3d ed. 2013).

38 ECF No. 13-1 at 9-10.

39 ECF No. 1 at 39.

0 1d.
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28. The Plaintiff States also point to reports that DHS estimates that “border crossings”
will increase from approximately 7,000 crossings per day to approximately 18,000 crossings
per day after the Termination Order goes into effect.*!

29. According to media sources cited by the Plaintiff States and uncontested by
Defendants, DHS “intelligence estimates that perhaps 25,000 migrants already are waiting in
Mexican shelters just south of the border for Title 42 to end.”*? Further intelligence indicates
that the number of aliens in northern Mexico waiting to cross illegally into the United States
is “[bletween 30,000 to 60,000.”+3

30. The Plaintiff States contend that DHS’s own data indicates that many immigrants
crossing the border will evade capture. The record includes DHS estimates that “there ‘have
been more than 300,000 known ‘gotaways’—migrants who were not apprehended or turned
themselves in and who got past agents—since fiscal year 2022 began on October 1%.”* In
addition, the record includes a report that former Border Patrol Chief Rodney Scott stated that
“there had been approximately 400,000 gotaways in the entirety of FY 2021.7%

31. In sum, the record supports the Plaintiff States’ position that the Termination Order
will result in increased border crossings and that, based on the government’s estimates, the
increase may be as high as three-fold.

F. The CDC’s Acknowledgement of the Impact of Its Orders On Local Communities and
Healthcare. :

32. The record also indicates that, in issuing its prior Title 42 orders, the CDC

acknowledged the impact of migration on border communities: “[T]he flow of migration

41 Declaration of James K. Rogers, 2, Exhibit 5, Exhibit A to ECF No. 13.
42 Id. at Exhibit 3.

43 Id. at Exhibit 4.

4 Rogers Decl. Ex. 1.

45 Id
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directly impacts not only border communities and regions, but also destination communities
and healthcare resources of both.”*°

33. The CDC has élso acknowledged the impact of its orders on DHS’s operations and
the health of DHS personnel. The CDC’s October 2020 Order states that the CDC’s prior Title
42 Orders had “reduced the risk of COVID-19 transmission ... and thereby reduced risks to
DHS personnel and the U.S. health care system.”*’ The CDC further stated that its Title 42
orders had “significantly reduced the population of covered aliens in congregate settings in
[points of entry] and ’Border Patrol stations, thereby reducing the risk of COVID-19
243

transmission for DHS personnel and others within these facilities.

G. Impact of an Increase in Illegal Immigration on Arizona.

34. The State of Arizona alleges that the lifting of the Title 42 Orders will cause an
increase in immigrants coming into the state and will result in increased law enforcement and
healthcare costs.*’

35. According to Mark Napier, Chief of Staff for the Cochise County Sheriff’s Office
in Cochise County, Arizona, for the period from July 2020 to January 2021, only 27.6% of

: undocuménted persons crossing the southern border were apprehended by DHS personnel.*
Further, from “January through September 2020 there were 181 sets of human remains
recovered in the border region of Arizona’s desert. Each of these recoveries results in the
tremendous expenditure of law enforcement resources.”! Mr. Napier further indicated that

“[m]igrants abandoned by transnational criminal organizations trafficking in humans on the

46 86 Fed. Reg. 42,828, 42,835 (Aug. 5, 2021) (emphasis added).

4785 Fed. Reg. 65,806, 65,810 (Oct. 16, 2020).

48 Id

4 Declaration of Anthony Napolitano, Assistant Attorney General for the Arizona Attorney General’s Office, Exhibit
B to ECF No. 13.

30 Declaration of Mark D. Napier, ] 4, Exhibit 1 to Napolitano Declaration, Exhibit B to ECF No. 13.

SlId. atqs.

10
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